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DRAFT EUROPEAN PARLIAMENT LEGISLATIVE RESOLUTION

on the proposal for a directive of the European Pdiament and of the Council on the
protection of undisclosed know-how and business iafmation (trade secrets) against
their unlawful acquisition, use and disclosure

(COM(2013)0813 — C7-0431/2013 — 2013/0402(COD))

(Ordinary legislative procedure: first reading)
The European Parliament,

- having regard to the Commission proposal to &aeint and the Council
(COM(2013)0813),

- having regard to Article 294(2) and Article 1¥4lwe Treaty on the Functioning of the
European Union, pursuant to which the Commissidmmstied the proposal to
Parliament (C7-0431/2013),

- having regard to Article 294(3) of the Treatytba Functioning of the European Union,

- having regard to the opinion of the European Bodn and Social Committee of 25
March 2014,

- having regard to Rule 59 of its Rules of Procedur

- having regard to the report of the Committee egdl Affairs and the opinions of the
Committee on Industry, Research and Energy an@tmemittee on the Internal Market
and Consumer Protection (A8-0000/2015),

1. Adopts its position at first reading hereinafiet out;

2.  Calls on the Commission to refer the matteradi®nent again if it intends to amend
its proposal substantially or replace it with amottext;

3. Instructs its President to forward its positiorthe Council, the Commission and the
national parliaments.

103 c 226, 16.7.2014, p. 48.
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Amendment 1

AMENDMENTS BY THE EUROPEAN PARLIAMENT

to the Commission proposal

2013/0402 (COD)
Proposal for a
DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COU NCIL

on the protection of undisclosed know-how and busess information (trade secrets)
against their unlawful acquisition, use and disclasre

(Text with EEA relevance)
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EURREAN UNION,

Having regard to the Treaty on the Functioning g European Union, and in particular
Article 114 thereof,

Having regard to the proposal from the European @msion,

After transmission of the draft legislative actle national Parliaments,
Having regard to the opinion of the European Ecdn@nd Social Committée
After consulting the European Data Protection Suiper,

Acting in accordance with the ordinary legislatpmecedure,

Whereas:

" Amendments: new or amended text is highlightelbid italics; deletions are indicated by the
symbolf .

1 0J C 226, 16.7.2014, p. 48.

20JC,,p..

PES546.885v02-00 6/39 RR\546885EN.doc



(1) Businesses and non-commercial research instigitnvest in acquiring, developing
and applying know-how and information, which is tugrency of the knowledge
economyand gives a competitive advantagehis investment in generating and
applying intellectual capital determines their catifprenessand innovative
performancein the market and therefore their returns to ibwest, which is the
underlying motivation for business research anchigment. Businesses have
recourse to different means to appropriate thelteestitheir innovative activities
when openness does not allow for the full explmtabf their research and innovation
investments. Use tlf intellectual property rights such as patents,giesghts or
copyright is one of them. Another is to protectesscand exploit the knowledge that is
valuable to the entity and not widely known. Swaluableknow-how and business
information, that is undisclosed and intended toaim confidential is referred to as a
trade secret. Businesses, irrespective of thed; salue trade secrets as much as
patents and other forms of intellectual properghtiand use confidentiality as a
businessompetitivenesand research innovation management tool, covering
diversified range of information, which extends ¢weg technological knowledge to
commercial data such as information on customedssappliers, business plans or
market research and strategi®mall and medium-sized enterprises (SMES), in
particular, value and rely on trade secrets morecause the use of intellectual
property rights tends to be expensive and SMEsrofie not have sufficient
specialised human and financial resources to managel protect such rightsBy
protecting such a wide range of know-how and consrakeinformation, whether as a
complement or as an alternative to intellectuapprty rights, trade secrets allow the
creator to derive profit from his/her creation amadovations and therefore are
particularly importanfor business competitiveness as wellfasresearch and

development and innovative performance.

(2) Open innovation ia catalyst for new ideas which meet the needs ofstoners and
tackle societal challenges to find their way to thearket. It isan important lever for
the creation of new knowledge and underpins thergemee of new and innovative
business models based on the use of co-createddagml] Collaborative research,
including cross-border cooperation, is particulamportant to increase the levels of

business research and development within the istenarket.The dissemination of
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3)

(4)

knowledge and information should be considered egi# for the purpose of
ensuring dynamic, positive and equal business depelent opportunities, especially
for SMEs. In an internal market where barriers to such chssler collaboration are
minimised and where cooperation is not distortetklliectual creation and innovation
should encourage investment in innovative processegices and products. Such an
environment conducive to intellectual creation amtbvation,and where
employment mobility is not hindereds also important for employment growth and
improving competitiveness of the Union econofrade secrets have an important
role in protecting the exchange of knowledge betwérisinesses, including, in
particular, SMEs, and research institutions withiand across the borders of the
internal market, in the context of research and adepment and innovationTrade
secrets are amongst the most used form of proteofimtellectual creation and
innovative know-how by businesses, yet they ateeasame time the least protected
by the existing Union legal framework against thailawful acquisition, use or
disclosure by third parties.

Innovative businesses are increasingly exptseéihonest practices aiming at
misappropriating trade secrets, such as theft,thoased copying, economic
espionage, breach of confidentiality requirementsgther from within or from
outside of the Union. Recent developments, sudiamalisation, increased
outsourcing, longer supply chains, increased usefofmation and communication
technology contribute to increasing the risk ofstag@ractices. The unlawful
acquisition, use or disclosure of a trade secretfpromises the legitimate trade secret
holder’s ability to obtain first mover returns ugithe outputs of its innovative efforts.
Without effective and comparable legal means fdemi#ing trade secrets across the
Union, incentives to engage in innovative crosddboactivity within the internal
market are undermined and trade secrets are uttahlkil their potential as drivers
of economic growth and jobs. Thus, innovation areétvity are discouraged and
investment diminishes, affecting the smooth fumatig of the internal market and

undermining its growth enhancing potential.

| The Agreement on trade-related aspects of inteéproperty (the TRIPS
Agreement] containsjnter alia, provisions on the protection of trade secretsnsga

their unlawful acquisition, use or disclosure biydtparties, which are common
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international standards. All Member States, as a&lihe Union itself, are bound by
this Agreement which was approved by Council Decigi4/800/E€, In order to
protect trade secrets against misappropriation, oMember States have legislation
in place; however some Member States have not defitrade secrets and do not
have binding legislation to protect against the ragpropriation of trade secrets.
Such a situation creates gaps and barriers to thieetive functioning of the internal
market. It is also appropriate to define at Unioauel the situations where the
acquisition, use and disclosure of a trade secretawful or unlawful, and to limit

the period of application of redress procedures,tBat this Directive can serve its

purpose of consistent protection of trade secretshie Union.

(5) | There are important differences in the MembereStagislation as regards the
protection of trade secrets against their unlaaégjuisition, use or disclosure by other
persons. Thus, for example, not all Member Stadéee ladopted national definitions of
trade secrets and/or unlawful acquisition, useisgldsure of a trade secret, so that the
scope of protection is not readily accessible affdrd throughout Member States.
Furthermore, there is no consistency as regardsithidaw remedies available in case
of unlawful acquisition, use or disclosure of tragerets as cease and desist orders are
not always available in all Member States agaimstl tparties who are not competitors
of the legitimate trade secret holder. Divergeraies exist across the Member States
with respect to the treatment of third parties walequired the trade secret in good
faith but subsequently come to learn, at the tifngse, that their acquisition derived

from a previous unlawful acquisition by anothertpar

(6) National rules also differ as to whether legdte trade secret holders may seek the
destruction of goods manufactured by third pasres use trade secrets unlawfully or
the return or destruction of any documents, filematerials containing or
implementing the unlawfully acquired or used traderet. Also, applicable national
rules on the calculation of damages do not alwalgs aiccount of the intangible nature
of trade secrets, which makes it difficult to derstoate the actual profits lost or the

unjust enrichment of the infringer where no markatie can be established for the

! Council Decision of 22 December 1994 concerningctireclusion on behalf of the

European Community, as regards matters withindtspetence, of the agreements reached in
the Uruguay Round multilateral negotiations (19884) (OJ L 336, 23.12.1994, p.1).

RR\546885EN.doc 9/39 PES546.885v02-00

EN



information in question. Only a few Member Statibsvafor the application of
abstract rules on the calculation of damages basé¢ke reasonable royalty or fee
which could have been due had a licence for theotidee trade secret existed.
Additionally, many Member States rules do not gotea the preservation of the
confidentiality of a trade secret if the trade sétwlder introduces a claim for alleged
unlawful acquisition, use or disclosure of the &raécret by a third party, thus
reducing the attractiveness of the existing measame remedies and weakening the

protection offered.

(7) The differences in the legal protection of gagcrets provided for by the Member
States imply that trade secrets do not enjoy aivalgunt level of protection
throughout the Union, thus leading to fragmentatbthe internal market in this area
and weakening the overall deterrent effect of thes. The internal market is affected
in so far as such differences lower businessegniiees to undertake innovative-
related cross-border economic activity, includiagearch or manufacturing
cooperation with partners, outsourcing or investinrether Member States, which
would depend on the use of the information protkeketrade secrets. Cross-border
network research and development as well as infim/atlated activities, including
related manufacturing and subsequent cross-bawde,tare rendered less attractive
and more difficult within the Union, thus also rés\g in innovation-related
inefficiencies at Union scale. In addition, higheisiness risk appears in Member
States with comparatively lower levels of protestiohere trade secrets may be
stolen or otherwise unlawfully acquired more easllyis leads to inefficient
allocation of capital to growth-enhancing innovatigithin the internal market
because of the higher expenditure on protectivesarea to compensate for the
insufficient legal protection in some Member Statealso favours the activity of
unfair competitors who following the unlawful acsition of trade secrets could
spread resulting goods across the internal matkegislative regime differences also
facilitate the importation of goods from third cades into the Union through entry
points with weaker protection, when the design, ufi@rturing or marketing of those
goods rely on stolen or otherwise unlawfully acgditrade secrets. On the whole,
such differences create a prejudice to the praptioning of the internal market.
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(8)

9)

It is appropriate to provide for rules at Uniemel to approximate the national

legislative systems so as to ensure a sufficietitcansistent level of redress across

the internal market in case of unlawful acquisitioge or disclosure of a trade secret.

For this purpose, it is important to establish embgenous definition of a trade secret
without restricting the subject matter to be prtgdagainst misappropriation. Such
definition should therefore be constructed as teecdusiness information,
technological information and know-how where thierboth a legitimate interest in
keeping confidential and a legitimate expectatiothe preservation of such
confidentiality.Such information or know-how should furthermore hav
commercial value, whether actual or potenti@uch information or know-how
should be considered to have commercial value esgovhere its unauthorized
acquisition, use or disclosure is likely to harmehnterests of the person lawfully
controlling it, or where it undermines his or hercgentific and technical potential,
business or financial interests, strategic posit®ar ability to competeBy nature,
such definition should exclude trivial informatiand should not extend to the
knowledge and skills gained by employees in thenabcourse of their employment
and which argenerallyknown among oreadily accessible to persons within the

circles that normally deal with the kind of infortiman in question.

It is also important to identify the circumstas under which legal protection is
justified. For this reason, it is necessary toldith the conduct and practices which

are to be regarded as unlawful acquisition, ussismiosure of a trade secrlat.
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(9a) Itis important to clarify that the measureslapted to protect trade secrets against
their unlawful acquisition, use and disclosure shlolinot affect the application of
Union or national rules that require the disclosuref information, including trade
secrets, to the public or to public authorities ethules that allow public authorities
to collect information for the performance of thedtuties or rules that allow any
further disclosure by those public authorities oélevant information to the public.
This concerns in particular rules on the disclosul®y the Union’s institutions and
bodies or national public authorities of businesstated information they hold
pursuant to Regulation (EC) No 1049/2001 of the Eyean Parliament and of the
Council*, Regulation (EC) No 1367/2006 of the European Hament and the
Council’ and Directive 2003/4/EC of the European Parliameanid the Councit or
to other rules on public access to documents ortbe transparency obligations of

national public authorities.

! Regulation (EC) No 1049/2001 of the European Parti@nt and of the Council of 30 May 2001 regarding
public access to European Parliament, Council andm@mission documents (OJ L 145, 31.5.2001, p. 43).

2 Regulation (EC) No 1367/2006 of the European Partient and of the Council of 6 September 2006 on the
application of the provisions of the Aarhus Convét on Access to Information, Public Participatioim
Decision-making and Access to Justice in EnvironmahMatters to Community institutions and bodies J@
264, 25.9.2006, p. 13).

® Directive 2003/4/EC of the European Parliament anfithe Council of 28 January 2003 on public accdss
environmental information and repealing Council Déctive 90/313/EEC (OJ L 041, 14.02.2003, p. 26).
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(9b)  The acquisition, use or disclosure of tradecssts, whenever imposed or permitted

by law, should be treated as lawful for the purpasiethis Directive, without
prejudice to any obligation of confidentiality aggards the trade secret or any

limitation as to its use that Union or national lamay impose on the recipient of the

information. In particular, this Directive should ot release the public authorities

from the confidentiality obligations to which thegre subject in respect of
information passed on by holders of trade secratgspective of whether those

obligations are laid down in national or in Unionalw. This concerns inter alia, the

confidentiality obligations in respect of informain forwarded to awarding

authorities in the context of procurement procedsreas laid down, for example, in

Directive 2014/23/EU of the European Parliament anfithe Councit, Directive
2014/24/EU of the European Parliament and of the @wil? and Directive
2014/25/EU of the European Parliament and of the @wil®.

! Directive 2014/23/EU of the European Parliament aofithe Council of 26 February 2014 on the award of

concession contracts (OJ L 94, 28.3.2014, p. 1).
2 Directive 2014/24/EU of the European Parliament anfithe Council of 26 February 2014 on public
procurement and repealing Directive 2004/18/EC (034, 28.3.2014, p. 65).

® Directive 2014/25/EU of the European Parliament anfithe Council of 26 February 2014 on procurement

by entities operating in the water, energy, transpand postal services sectors and repealing Dineet
2004/17/EC (OJ L 94, 28.3.2014, p. 243).
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(9c) This Directive does not provide for criminakpalties to be imposed on persons who
unlawfully acquire, use or disclose a trade secri¢ts thus without prejudice to the
right of the Member States to supplement its cihd commercial-law provisions
with measures under the criminal law. Where Memb&tates draft such measures,
however, they should take full account of the safegds laid down in this Directive,
in order to ensure that a proper balance is strugk&tween the protection of trade
secrets and business freedom, freedom of expresamhfreedom of information.

(10) Inthe interest of innovation and to fostempetition, the provisions of this Directive
should not create any exclusive right on the knowlor information protected as
trade secrets. Thus, independent discovery ofatreeknow-how and information
remains possible and competitors of the trade shotder are also free to reverse
engineer any lawfully acquired produkelowever, while healthy competition brought
about by the lawful use of data, including data gamated by reverse engineering,

should be encouraged, it is essential to tacklehdisest commercial practices

(10a) In some industry sectors, where creators amaovators cannot benefit from
exclusive rights and where innovation has traditialty relied upon trade secrets,
products can nowadays be easily reverse-engineerex in the market. In those
cases, those creators and innovators may be victfsractices such as parasitic
copying or slavish imitations that free ride on tin@eputation and innovation
efforts. Some national laws dealing with unfair cqatition address those practices.
While this Directive does not aim to reform or haomize unfair competition law in
general, it would be appropriate that the Commigsicarefully examine the need for

Union action in that area.

(11) Inline with the principle of proportionalitie measures and remedies intended to
protect trade secrets should be tailored to meeobliiective of a smooth functioning
internal market for research and innovationparticular by having a deterrent effect
against the unlawful acquisition, use and discloguof a trade secretyithout
jeopardisingor undermining fundamental rights and freedoms dné public interest
such as public safety, consumer protection, pulliEalth and environmental
protection, and without any prejudice to the mobyliof workers In this respect, the
measures and remedies ensure that competent jualitherities account fdactors
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such asthe value of a trade secret, the seriousnesseafdhduct resulting in the
unlawful acquisition, use or disclosure of the &@écret as well as the impact of such
conduct. It should also be ensured that the compgtdicial authorities are provided
with the discretion to weigh up the interests @& garties to the litigation, as well as

the interests of third parties including, whererappate, consumers.

(12) The smooth functioning of the internal mankeuld be undermined if the measures
and remedies provided for were used to pursudtillegte intentssuch as creating
unjustified barriers to the internal market or tabour mobility,that are
incompatible with the objectives of this Directividherefore, it is important to ensure
that judicial authorities are empowered to sancsibasive behaviour by claimants
who act in bad faith and submit manifestly unfOLmelppIicationsl

(12a) Measures and remedies provided for under thisective should not restrict
whistleblowing activity. Therefore, the protectiafi trade secrets should not extend
to cases in which disclosure of a trade secret ssrthe public interest, insofar as
directly relevant misconduct or wrongdoing is reved. The latter should not be
seen as preventing the competent judicial auth@#ifrom allowing an exception to
the application of measures, procedures and remedidere the respondent had all
the reasons to believe in good faith that his cortimet the appropriate criteria set
out in this Directive.

(12b) It is essential that Member States respéetfreedom of the press and the media, as
enshrined in Article 11(2) of the Charter of Fundaemtal Rights of the European
Union in order to ensure that the Directive doestrrestrict journalistic works, in
particular with regard to investigation, protectioaf sources, and the right of the

public to be informed.

(12c) The increased use of online web servicesaiduict business and research, the
storage of more confidential data in virtual storaglaces, and the increased use of
e-commerce and digitalization as a whole, give®ris a need for harmonized
legislation across the Union, which would protecisappropriated use of trade
secrets, and which in turn would ensure trust antbfection among businesses and

consumers and promote the formation of the Digitingle Market, which is one of
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the foundations of an effectively functioning intaal market.

(13) Inthe interest greserving the smooth functioning of the internalarket for
research and innovatiorand in the interest ofegal certainty and considering that
legitimate trade secret holders are expected tcisseea duty of care as regards the
preservation of the confidentiality of their vallerade secrets and the monitoring of
their use, it appears appropriate to restrict thesjbility to initiate actions for the
protection of trade secrets ttl gperiodof three yeardollowing the date on which the
trade secret holders became aware, or had reas@tdoone aware, of the unlawful

acquisition, use or disclosure of their trade ddayea third party.

(14) The prospect of losing the confidentialityaofrade secret during litigation procedures
often deters legitimate trade secret holders frostituting proceedings to defend their
trade secrets, thus jeopardising the effectiveaete measures and remedies
provided for. For this reason, it is necessarystaldish, subject to appropriate
safeguards ensuring the right to a fair trial, g§perequirements aimed at protecting
the confidentiality of the litigated trade secrethe course of legal proceedings
instituted for its defence. These should includeghbssibility to restrict access to
evidence or hearings, or to publish only the nonfidential elements of judicial
decisionsAs the main purpose of the proceedings is to asskessiature of the
information which is the subject of the dispute,dke restrictions should not be such
as to prevent at least one person from each of pleties and their respective legal
representatives from having full access to all thecuments in the file. It should
also be for the judge to satisfy himself, when ingpmy such restrictions, that each of
the parties has adequate representati®@uch protection should remain in force after
the legal proceedings have ended for as long asfienation covered by the trade

secret is not in the public domain.

(15) Unlawful acquisitionuse or disclosuref a trade secret by a third party could have
devastating effects on its legitimate holder siogee publicly disclosed it would be
impossible for that holder to revert to the sitoatprior to the loss of the trade secret.
As a result, it is essential to provide for fasll accessible interim measures for the
immediate termination of the unlawful acquisitiaise or disclosure of a trade secret.
Such relief must be available without having to iwaalecision on the substance of
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(16)

(17)

the case, with due respect for the rights of defeara the principle of proportionality
having regard to the characteristics of the caspiestion. Guarantees of a level
sufficient to cover the costs and the injury causeithe respondent by an unjustified
request may also be required, particularly whegedmhay would cause irreparable

harm to the legitimate holder of a trade secret.

For the same reason, it is also importantéeide for measures to prevent further
unlawful use or disclosure of a trade secret. Fohipitory measures to be effective
and proportionate their duratiorl should be sufficient to eliminate any commercial
advantage which the third party could have deriveoh the unlawful acquisition, use
or disclosure of the trade segneicluding when such a trade secret is used foeth
provision of services, and should be limited in 880 as to avoid the creation of
unjustified barriers to competition in the internaharket In any event, no measure
of this type should be enforceable if the inforroatoriginally covered by the trade

secret is in the public domain for reasons thahoabe attributed to the respondent.

A trade secret may be unlawfully used to desiganufacturedevelopor market
services olgoods, or components thereof, which may spreamsadhe internal
market, thus affecting the commercial interestheftrade secret holder and the
functioning of the internal market. the casesvhere unlawful acquisition has been
demonstratecand when the trade secret in question has a gignifimpact on the
quality, value or price of the resulting good orreducing the cost, facilitating or
speeding up its manufacturing or marketing processes important to empower
judicial authorities to order appropriate measwvel a view to ensure that those
goods are not put on the market or are removed froGonsidering the global nature
of trade, it is also necessary that these measwiksle the prohibition of importing
those goods into the Union or storing them forgheposes of offering or placing
them on the market. Having regard to the princgdlproportionality, corrective
measures should not necessarily entail the destruat the goods when other viable
options are present, such as depriving the gods offringing quality or the disposal
of the goods outside the market, for example, bgmaef donations to by charitable

organisations.
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(18)

(19)

A person may have originally acquired a traéleret in good faith but only become
aware at a later stage, including upon notice skelbyethe original trade secret holder,
that his or her knowledge of the trade secret gstjan derived from sources using or
disclosing the relevant trade secret in an unlawfahner. In order to avoid that under
those circumstances the corrective measures aratiquns provided for could cause
disproportionate harm to that person, Member Sttesld provide for the

possibility, in appropriate cases, of pecuniary pensation being awarded to the
injured party as an alternative measure, provitdlatiguch compensation does not
exceed the amount of royalties or fees which wbalde been due had that person
obtained authorisation to use the trade secret@stepn, for the period of time for
which use of the trade secret could have been pteddy the original trade secret
holder. Nevertheless, where the unlawful use otridde secret would constitute an
infringement of law other than that foreseen irs thirective or would be likely to

harm consumers, such unlawful use should not bsvad.

In order to avoid that a person who knowinglywith reasonable grounds for
knowing, unlawfully acquires, uses or disclosesadéd secret benefit from such
conduct and to ensure that the injured trade slotder, to the extent possible, is
placed in the position in which he or she wouldéhbeen had that conduct not taken
place, it is necessary to provide for adequate emsgtion of the prejudice suffered as
a result of the unlawful conduct. The amount of dgas awarded to the injured
holder of the trade secret should take accounii aparopriate factors, such as loss of
earnings incurred by the trade secret holder aaiupfofits made by the infringer and,
where appropriate, any moral prejudice causedddrtde secret holder. As an
alternative, for example where, considering thangtble nature of trade secrets, it
would be difficult to determine the amount of tleduel prejudice suffered, the amount
of the damages might be derived from elements aac¢he royalties or fees which
would have been due had the infringer requestdtbasation to use the trade secret
in question. The aim is not to introduce an oblmato provide for punitive damages,
but to ensure compensation based on an objeciiegian while taking account of the
expenses incurred by the holder of the trade sesureh as the costs of identification
and research.
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(20) To act as a supplementary deterrent to futdregers and to contribute to the
awareness of the public at large, it is usefulubligise decisions, including where
appropriate through prominent advertising, in casegerning the unlawful
acquisition, use or disclosure of trade secretiragas such publication does not
result in the disclosure of the trade secret ngprdiportionally affect the privacy and
reputation of natural persoriBhere is also a necessity to raise awareness, eajhec
for SMEs, of the availability of redress and remediin cases of unlawful

acquisition, use or disclosure of trade secrets.

(21) The effectiveness of the measures and remeadakable to trade secret holders could
be undermined in case of non-compliance with theveat decisions adopted by the
competent judicial authorities. For this reasors itecessary to ensure that those

authorities enjoy the appropriate powers of sanctio

(22) In order to facilitate the uniform applicatiohthe measures for the protection of trade
secrets, it is appropriate to provide for systefmsooperation and the exchange of
information as between Member States, on the ond, f@nd between the Member
States and the Commission on the other, in paatidy} creating a network of
correspondents designated by Member States. Iti@udn order to review whether
these measures fulfil their intended objective,@loenmission, assisted, as
appropriate, by the European Observatory on thentyggments of Intellectual
Property Rights, should examine the applicatiothisf Directive and the effectiveness

of the national measures taken.

(23) This Directive respects the fundamental rigimd observes the principles recognised
in particular by the Charter of Fundamental Rigiftthe European Union, notably the
right to respect private and family life, the rigbtthe protection of personal data, the
freedom of expression and informatiam;luding media freedomthe freedom to
choose an occupation and right to engage in whekfreedom to conduct a business,
the right to property, the right to good adminigtna, access to file and preservation of
secrecy of business, the right to an effective tgnand to a fair trial and right of

defence.
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(24)

(25)

(26)

(27)

(27a)

It is important that the rights to privacy gmetsonal data protection of any person
involved in litigation concerning the unlawful agsjtion, use or disclosure of trade
secrets and whose personal data are processesspeeted. Directive 95/46/EC of the
European Parliament and of the Couhgiverns the processing of personal data
carried out in the Member States in the contexhisfDirective and under the
supervision of the Member States competent autesyiin particular the public
independent authorities designated by the Memlme St

Since the objective of this Directive, namiaachieve a smooth functioning internal
market through the establishment of a sufficiert emmparable level of redress
across the internal market in case of unlawful &stjon, use or disclosure of a trade
secret, cannot be sufficiently achieved by MemlateS but can rather, by reason of
its scale and effects, be better achieved at Uleiggl, the Union may adopt measures
in accordance with the principle of subsidiaritysas out in Article 5 of the Treaty on
European Union. In accordance with the principleraportionality, as set out in that
same Atrticle, this Directive does not go beyond wwhaecessary in order to achieve

that objective.

This Directive should not aim to establishrhanised rules for judicial cooperation,
jurisdiction, the recognition and enforcement afgments in civil and commercial
matters, or deal with applicable law. Other Unionstiuments which govern such
matters in general terms should, in principle, renegually applicable to the field

covered by this Directive.

This Directive should not affect the appliocatof competition law rules, in particular
Articles 101 and 102 of the Treaty on the Funchgrof the European Union. The
measures provided for in this Directive should b®used to restrict competition

unduly in a manner contrary to that Treaty.

This Directive should not affect the freedavhmovement for workers and the
freedom of establishment, in particular as laid down Articles 48 and 49 of the

Treaty on the Functioning of the European Unioand Article 15 of the Charter of

! Directive 95/46/EC of the European Parliament afrithe Council of 24 October 1995 on the
protection of individuals with regard to the progieg of personal data and on the free movement of
such data (OJ L 281, 23.11.1995, p.31).
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Fundamental Rights of the European Union. This shloube taken into account

when applying the measures, procedures and remegresided for in this Directive.

(28) The measures adopted to protect trade sexgaisst their unlawful acquisition,
disclosure and use should not affect the applinaifcany other relevant law in other
areas includingrotection of the environment and environmental lidity, consumer
protection, health and safety requirements, heaftfotection,intellectual property
rights, privacy, access to documents aridrmation, andthe law of contract.
However, where the scope of application of Direx®004/48/EC of the European
Parliament and of the Counicind the scope of this Directive overlap, this Blire

takes precedence bex specialis,

HAVE ADOPTED THIS DIRECTIVE:

Chapter |

Subject matter and scope

Article 1

Subject matter and scope

1. This Directive lays down rules on the protectigaiast the unlawful acquisition,
| useand disclosureof undisclosed know-how and commercial business

information (trade secrejs
2. This Directive shall not affect:

(@) the freedom and pluralism of the media as eriskd in Article 11(2) of the
Charter of Fundamental Rights

(b) the application of Union or national rules redung trade secret holders to

disclose, for reasons of public interest, informati, including trade secrets,

! Directive 2004/48/EC of the European Parliament @iithe Council of 29 April 2004 on the
enforcement of intellectual property rights (0J97130.4.2004, p. 45).
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to the public or to administrative or judicial autdrities for the performance

of their duties;

(c) the disclosure by the Union’s institutions arnmbdies or national public
authorities of business-related information they ldopursuant to, and in
compliance with, the obligations and prerogativest sut in Union or

national law;

(d) the use of information, knowledge, experienaedaskills honestly acquired
by employees in the normal course of their previ@mployment, or in some
other contractual relationship, which are not cowed by the definition of a

trade secret as provided for in point (1) of ArcR;

(e) the autonomy of social partners and their righto enter into collective

agreement, in accordance with the Union and natidriaw and practices;

) Member States' obligations to ensure effectmtection against unfair

competition, in accordance with their internation@ommitments;

(9) Member States' rules of criminal law. Howevéfember States may not
restrict exemptions provided for in Article 4 by plging criminal law
provisions which penalise unlawful acquisition, use disclosure of a trade

secret, as defined in point (1) of Article 2.

This Directive does not provide a trade secret lawldiith any ground to refuse
disclosing information whenever such disclosurereqjuired by law or by
administrative or judicial authorities for the pedrmance of their duties. Such
disclosure shall be without prejudice to any dutgtrto further disclose the
information or limit its use that may be imposed byion or national law on the

recipient of the information in question.

3. For the purposes of this Directive, the acquiesit of a trade secret shall be

considered lawful when obtained by any of the fallmg means:

(@) independent discovery or creation;
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(b)

(©)

(d)

observation, study, disassembly or testing giraduct or object that has been
made available to the public or that it is lawfullyp the possession of the
acquirer of the information who is free from any dmlly valid duty to limit

the acquisition of the trade secret;

exercise of the right of workers or workers'presentatives to information
and consultation in accordance with Union and natial law and/or

practices;

any other practice which, under the circumstae; is in conformity with

honest commercial practices.

The acquisition, use and disclosure of trade sesrshall be considered lawful to the

extent that such acquisition, use or disclosureégjuired or allowed by Union or

national law, without prejudice to any other dutyohto disclose the trade secret or

to limit its use that may be imposed by Union ortioaal law.

Article 2

Definitions

For the purposes of this Directive, the followirgfiditions shall apply:

(1)

‘trade secret’ meansow-how and businesmformation which meets all of the

following requirements:

(@)

(b)
(©)

is secret in the sense that it is not, as & bodh the precise configuration and
assembly of its components, generally known amangaily accessible to
persons within the circles that normally deal with kind of information in

guestion;
has commercial value because it is secret;

has been subject to reasonable steps undeirtiinstances, by the person

lawfully in control of the information, to keepgecret.

Experience and skills honestly acquired by emplay@ethe normal course of their

employment shall not be considered a trade secret.
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(2) ‘trade secret holder' means any natural ot |ggr@on lawfully controlling a trade

secret;

(3) ‘infringer means any natural or legal persomosas unlawfully acquired, used or

disclosed trade secrets;

4) ‘infringing goods’ means goods whasenception characteristics, functioning,
manufacturing process or marketing significantlypddfés from trade secrets
unlawfully acquired, used or disclosed.

Chapter Il

Unlawful acquisition, use and disclosure of tradeexcrets

Article 3

Unlawful acquisition, use and disclosure of trade secrets

1. Member States shall ensure that trade secréetsoare entitled to apply for the
measures, procedures and remedies provided foisiitrective in order to prevent,

or obtain redress for, the unlawful acquisitiorg vs disclosure of a trade secret.

2. The acquisition of a trade secret without thesemt of the trade secret holder shall

be considered unlawful whenever carriediauhe following cases

(@) unauthorised access to or copy of any documehbjscts, materials,
substances or electronic files, lawfully under¢batrol of the trade secret

holder, containing the trade secret or from whiwhtrade secret can be

deduced;
(b) theft;
(c) Dbribery;

(d) deception;
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3a.

(e) breach or inducement to breach a confidentiatireement or any other duty

to maintain secrecy;

(H any other conduct which, under the circumstaneconsidered contrary to

honest commercial practices.

The use or disclosure of a trade secret shalbhsidered unlawful whenever carried
out, without the consent of the trade secret hcldeby a person who is found to

meet any of the following conditions:
(@) has acquired the trade secret unlawfully;

(b) isin breach of &egally validconfidentiality agreement or any other duty to

maintain secrecy of the trade secret;

(c) isin breach of &egally valid contractual or any other duty to limit the use of

the trade secret.

Paragraph 3 does not provide any ground to &askcret holders to limit the use of
experience and skills honestly acquired by emplaygethe normal course of their
employment or add any restriction for employeeteupy a new position, to those
provided for in their employment contract, in comighce with relevant Union and

national law.

Theacquisition,use or disclosure of a trade secret shall alsambsidered unlawful
whenever a person, at the timeaofuisition, use or disclosure, knew or should,
under the circumstances, have known that the sadeet was obtainetirectly or
indirectly from another person who was using or disclosingrdmde secret

unlawfully within the meaning of paragraph 3.

Thel production, offering or placing on the market dfimging goods, or import,
export or storage of infringing goods for thosepgmses, shall also be considered an
unlawful use of a trade secrat,cases where the person engaging in such activity
was, or depending on the circumstances, should hbgen, aware of the fact that
unlawful use had been made of the trade secret witthe meaning of paragraph

3.
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Article 4

Exceptions

Member States shall ensure that there shall batitteenent to the application for the
measures, procedures and remedies provided fbrsibirective when the alleged

acquisition, use or disclosure of the trade segeest carried out in any of the following cases:

(@) for making legitimate use accordance with the Charter of Fundamental
Rights of the European Uniorof the right to freedom of expression and

information,including media freedom

(b) forl revealing el misconduct, wrongdoindraud or illegal activity, provided

| that the respondent acted in the public interest;

(c) the trade secret was disclosed by workersei thpresentatives as part of the
legitimate exercise of their representative funtio accordance with Union
and national law, provided that such disclosure wascessary for that

exercise

(e) for the purpose of protectingganeral public interest or any othdegitimate

interest recognised by Union or national laand through judicial practice

PE546.885v02-00 26/39 RR\546885EN.doc

EN



Chapter Il

Measures, procedures and remedies

SECTION 1

GENERAL PROVISIONS

Article5

General obligation

1. Member States shall provide for the measuregegoiures and remedies necessary to
ensure the availability of civil redress againdwiul acquisition, use and

disclosure of trade secrets.
2. Those measures, procedures and remedies shall:
(@) Dbe fair and equitable;

(b) not be unnecessarily complicated or costlerdril unreasonable time-limits

or unwarranted delays;
(c) Dbe effective and dissuasive.

Article 6
Proportionality and abuse of litigation

1. Member States shall ensure that the measu@egures and remedies provided for
in accordance with this Directive are to be appbgdhe competent judicial

authorities in a manner that:
(@) is proportionate;

(b) avoids the creation of barriers to legitimaele,competition and worker

mobility.
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(c) provides for safeguards against their abuse.

2. Member States shall ensure that where compjeigictal authorities determine that
a claim concerning the unlawful acquisition, distice or use of a trade secret is
manifestly unfounded and the applicant is fountawee initiated the legal
proceedingsbusively orin bad faitI'I , such competent judicial authorities shall be

entitled to take the following measures:
(@) impose sanctions on the applicant;

(b) order the dissemination of the information cenming the decision taken in

accordance with Article 14.

The measures referred to in the first subparagshph be without prejudice to the
possibility for the respondent to claim damal;e:Member States may provide for

those measures to be determined in separate pranged

Article 7
Limitation period

Member States shall ensure that actions for thecgpipn of the measures, procedures and
remedies provided for in this Directive may be lgioiwithinthree yearsafter the date on
which the applicant became aware, or had reasbadome aware, of the last fact giving rise

to the action.

Member States shall determine the rules applyinghe suspension and interruption of the

limitation period.

Article 8

Preservation of confidentiality of trade secretsin the course of legal proceedings

1. Member States shall ensure that the parties,|lduyal representatives lawyers
court officials, witnesses, experts and any otlees@n participating in the legal
proceedings relating to the unlawful acquisitiose wr disclosure of a trade secret, or
who has access to documents which form part okthexgl proceedings, shall not be

permitted to use or disclose any trade secretieged trade secrethich the
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competent judicial authorities have, in responseaaluly reasoned application by
the interested party, identified as confidential @of which they have become
aware as a result of such participation or acddssber States may also allow

competent judicial authorities to take such meassiren their own initiative.

The obligation referred to in the first subparagrapallremain in force after the
end of the legal proceedingbklowever, it shallcease to exist in any of the following

circumstances:

(@) where, the alleged trade secret is fobopa final decisiomot to fulfil the

requirements setut in point (1) of Article 2;

(b) where over time, the information in questiodiaes generally known among
or readily accessible to persons within the cirthed normally deal with that

kind of information.

2. Member States shall also ensure that the comigetdicial authorities may, on a
duly reasoned application by a party, take speni@asures necessary to preserve
the confidentiality of any trade secret or alleg¢fedie secret used or referred to in the
course of the legal proceedings relating to thawhll acquisition, use or disclosure
of a trade secreMember States may also allow competent judiciallaarities to

take such measures on their own initiative

The measures referred to in the first subparagshph at least include the
possibility:

(a) to restrict access to any document containaudgt secretsr alleged trade
secretssubmitted by the parties or third parttesa limited number of persons
in whole or in parprovided that at least one person from each of faties,
and, where appropriate in view of the proceedinti®ir respective lawyers

and/or legal representatives, are given accessitodocument in fulj

(b) to restrict access to hearings, when tradestsmr alleged trade secretmay
be disclosed, and their corresponding recordsaosstrriptto a limited number

of persons, provided that it includes at least ggexrson from each of the
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parties, and, where appropriate in view of the peeclings, their lawyers

and/or legal representatives

(c) to make availabl® third partiesa non-confidential version of any judicial
decision, in which the passages containirfigrmation defined adrade secrets

have been removent redacted

3. When deciding on the granting or the rejectibmeasures for the preservation of a
trade secreind assessingeir proportionality, the competent judicial authomstie
shall take into accounihe need to guarantee the right to an effective ey and to
a fair trial, the legitimate interests of the parties and, wiaggropriate of third
parties, and any potential harm for either of thdips, and where appropriate third

parties, resulting from the granting or rejectidritinse measures

4. Any processing of personal data pursuant togpapds 1, 2 and 3 shall be carried

out in accordance with Directive 95/46/EC.

SECTION 2

PROVISIONAL AND PRECAUTIONARY MEASURES

Article9

Provisionaland precautionary measures

1. Member States shall ensure that the competditigliauthorities may, at the request
of the trade secret holder, order any of the foilmyrovisionaland precautionary

measures against the alleged infringer:

(@) the cessation of or, as the case may be, dielition of the use or disclosure

of the trade secret on anovisional basis;

(b) the prohibition to produce, offer, place on tharket or use infringing goods,

or import, export or store infringing goods for segpurposes;
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(c) the seizureip or delivery of the suspected infringing goods, uldohg
imported goods, so as to prevent their entry imtargulation within the

market.

2. Member States shall ensure that the judicidi@ittes mayas an alternative to the
measures referred to in paragraph fnake the continuation of the alleged unlawful
acquisition, use of a trade secret subject todtgihg of guarantees intended to
ensure the compensation of the trade secret hdligrlosure of a trade secret shall

not be allowed against the lodging of guarantees.

Article 10

Conditions of application and safeguards

1. Member States shall ensure that the competditigliauthorities have, in respect of
the measures referred to in Article 9, the autlidatrequire the applicant to provide
evidence that may reasonably be considered availaldrder to satisfy themselves,
with a sufficient degree of certaintyhat a trade secret exists, that the applicant is
the legitimate trade secret holder and that thaetsecret has been acquired
unlawfully, that the trade secret is being unlalyfulsed or disclosed, or that an

unlawful acquisition, use or disclosure of the &aecret is imminent.

2. Member States shall ensure that in decidindhergtanting or rejecting of the
application and assessing its proportionality,dbpetent judicial authorities shall
be required to take into accouhe particular circumstances of the case. Their
assessment shall, if appropriate, take into consa®n the value of the trade
secret, the measures taken to protect the tradetsmcother specific features of the
trade secret, as well as the intentional or unintemal conduct of the respondent in
acquiring, disclosing or using of the trade sedtet,impact of the unlawful
disclosure or use of the trade secret, the legiérmderests of the parties and the
impact which the granting or rejection of the measicould have on the parties, the
legitimate interests of third parties, the publfiterest and the safeguard of

fundamental rights, including freedom of expressad information.

3. Member States shall ensure thatpghmvisionalmeasures referred to in Article 9 are

revoked or otherwise cease to have effect, upometpf the respondent, if:
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(@) the applicant does not institute proceedingdifeg to a decision on the merits
of the case before the competent judicial authowithin a reasonable period
determined by the judicial authority ordering theasures where the law of a
Member State so permits or, in the absence of datdgrmination, within a
period not exceeding 20 working days or 31 caleddss, whichever is the

longer;

(b) in the meantime, the information in questionarayer fulfils the requirements

of point (1) of Article 2, for reasons that canbetattributed to the respondent.

4. Member States shall ensure that the competditigliauthorities may make the
provisional measures referred to in Article 9 subject to taging by the applicant
of adequate security or an equivalent assuraneadet to ensure compensation for
any prejudice suffered by the respondent and, wéygpeopriate, by any other person

affected by the measures.

5. Where therovisional measures are revoked on the basis of point (pm@igraph 3,
where they lapse due to any act or omission bygpdicant, or where it is
subsequently found that there has been no unlagfyuisition, disclosure or use of
the trade secret or threat of such conduct, thepetent judicial authorities shall
have the authority to order the applicant, upomuest of the respondent or of an
injured third party, to provide the respondentthar injured third party, appropriate

compensation for any injury caused by those measure

SECTION 3

M EASURES RESULTING FROM A DECISION OF THE MERITS OF THE CASE

Article11

Injunctions and corrective measures

1. Member States shall ensure that, whdiead judicial decision is taken finding an
unlawful acquisition, use or disclosure of a traderet, the competent judicial
authorities may, at the request of the applicarderone or more of the following

measuresagainst the infringer:
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(@) the cessation of or, as the case may be, thehption of the use or disclosure

of the trade secret;

(b) the prohibition to produce, offer, place on tharket or use infringing goods,

or import, export or store infringing goods for segourposes;

(c) the adoption of the appropriate corrective messwith regard to the

infringing goods

(ca) the destruction of all or part of any physical arat/electronic media
containing or implementing the trade secret or, wheappropriate, the

delivery to the applicant of all or part of physitand/or electronic media.

2. The corrective measures referred to in poinb{g@aragraph 1 shall include

(b) recall of the infringing goods from the market;
(c) depriving the infringing goods of their infrimgy quality;

(d) destruction of the infringing goods or, wheppwopriate, their withdrawal
from the market, provided that such action doesundermine the protection

of the trade secret in question;

(e) the destruction of all or part of any documebjgect, material, substance or
electronic file containing or implementing the teagkcret or, where
appropriate, the delivery up to the trade secritdrof all or part of those

documents, objects, materials, substances andaiectiles.

3. Member States shall ensure that, when ordeni@gvithdrawal of the infringing
goods from the market, the judicial authorities roager, at the request of the trade
secret holder, that the goods be delivered up ldehor to charitable organisations
under conditions to be determined by the judicidharities aimed at ensuring that

the goods in question do not re-enter the market.
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When considering a request for corrective measurtb® seriousness of the
infringement, the remedies to be imposed, and thierests of third parties shall be

weighed up appropriately, in accordance with tharmiple of proportionality.

The judicial authorities shall order ththe measureseferred to in point (c) of
paragraph lbe carried out at the expense of the infringeleasthere are particular
reasons for not doing so. These measures shalitbeuvprejudice to any damages
that may be due to the trade secret holder by neafstihne unlawful acquisition, use

or disclosure of the trade secret.

Article 12

Conditions of application, safeguards and alter native measures

1. Member States shall ensure that, in considexiregjuest for the adoption of the
injunctions and corrective measures provided fokriicle 11 and assessing their
proportionality, the competent judicial authoritea® required taiake into account
the specific circumstances of the case. That assesd shall include, where
appropriate,the value of the trade secret, the measures takamtect the trade
secret, the conduct of the infringer in acquiridigclosing or using of the trade
secret, the impact of the unlawful disclosure @& okthe trade secret, the legitimate
interests of the parties and the impact which tlaating or rejection of the measures
could have on the parties, the legitimate interethird parties, the public interest
and the safeguard of fundamental rights, includiegdom of expression and

information.

Member states shall ensure th#te competent authorities limit thength of
duration of the measure referred to in point (alicle 11(1),accordingly, saas to
ensure that it issufficient to eliminate any commercial or economuitvantage that
the infringer could have derived from the unlawdatuisition, disclosure or use of
the trade secreind that it avoids the creation of unjustified olagtes to fair

competition, innovation and labour mobility

2. Member States shall ensure that the measumsea@fto inpoints (a)and (b) of
Article 11(1) are revoked or otherwise cease teeleftect, upon request of the

respondent if in the meantime the information iesfion no longer fulfils the
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conditions of point (1) of Article 2 for reasonstitannot be attributetirectly or

indirectly to the respondent.

3. Member States shall provide that, at the requfestie of the parties, in the event of
the measures provided for in Article hiking appliedthe competent judicial
authority may order pecuniary compensation to he fwethe injured party instead of

applying those measures if all the following coiwlis are met:

(@) the person concernatithe time of use or disclosure neither knew naac
reason, under the circumstances, to know thhé trade secretas obtained

from another person who was using or disclosing tinade secret unlawfully

(b) execution of the measures in question wouldedhat person disproportionate

harm;
(c) pecuniary compensation to the injured partyeapp reasonably satisfactory.

When the pecuniary compensation is ordered insiétte order referred to in

points(a) and (b) of Article 11(1), such pecuniary compensation Ishal exceed the
amount of royalties or fees which would have beas, thad that person requested
authorisation to use the trade secret in queshiorihe period of time for which use

of the trade secret could have been prohibited.

Article 13
Damages

1. Member States shall ensure that the competditigliauthorities, on the application
of the injured party, order the infringer who knemought to have known that he or
she was engaging in unlawful acquisition, disclesuruse of a trade secret, to pay
the trade secret holder damagegropriateto the actual prejudice sufferaed a
result of the unlawful acquisition, use or discloseiof the trade secret

la. In accordance with their national laws and prames, Member States may limit the
liability for damages of employees towards their@oyers for the unlawful
acquisition, use or disclosure of a trade secretloé employer when they act

without intent.

RR\546885EN.doc 35/39 PE546.885v02-00

EN



2. When setting the damages, the competent judiaitdlorities shall take into account
all appropriate factors, such as the negative enanoonsequences, including lost
profits, which the injured party has suffered, anyair profits made by the infringer
and, in appropriate cases, elements other tharoedoriactors, such as the moral
prejudice caused to the trade secret holder bynkevful acquisition, use or

disclosure of the trade secret.

However, the competent judicial authorities mayais appropriate cases, set the
damages as a lump sum on the basis of elementasuaha minimum, the amount
of royalties or fees which would have been dukéfinfringer had requested

authorisation to use the trade secret in question.

Article 14

Publication of judicial decisions

1. Member States shall ensure that, in legal paings instituted for the unlawful
acquisition, use or disclosure of a trade sednetcompetent judicial authorities may
order, at the request of the applicant and atxperse of the infringer, appropriate
measures for the dissemination of the informatimmcerning the decision, including
publishing it in full or in partn printed and electronic media, including the offial

webpage of the infringer

2. Any measure referred to in paragraph 1 of thiscke shall preserve the

confidentiality of trade secrets as provided foAiticle 8.

3. In deciding whether to order a measwferred to in paragraph and assessing its
proportionality, the competent judicial authoritedsall take into accoumthether the
information on the infringer would allow the idenfication of a natural person
and, if so, whether publication of that informatiomwould be justified, in particular
in the light of the following criteria:the possible harm that such measure may cause
to the privacy and reputation of the infringlathe conduct of the infringer in
acquiring, disclosing or using the trade selrzemd the likelihood of further unlawful

use or disclosure of the trade secret by the igéiin
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Chapter IV

Sanctions, reporting and final provisions

Article 15

Sanctions for non-compliance with the obligations set out in this Directive

Member States shall ensure that the competent@li@digthorities may impose sanctions on
the parties, their legal representatives and amgrgierson who fails or refuses to comply

with any measure adopted pursuant to Articles anfl,11.

Whereprovidedby national law,non-compliance with a measure adopted pursuant to

Articles 9 and 1Ehall, where appropriate, be subject to a recurripgnalty payment
The sanctions provided for shall be effective, prtipnate and dissuasive.

Article 16

Exchange of information and correspondents

For the purpose of promoting cooperation, includhng exchange of information, among

Member States and between Member States and thenSeion, each Member State shall

designate one or more national correspondentanfpgaestion relating to the implementation

of the measures provided for by this Directiveshall communicate the details of the national

correspondent(s) to the other Member States an@ahamission.

Article 17
Reports

1. By XX XX 20XX [three years after the end of ttnensposition period], thEuropean
Union Intellectual Property Officein the context of the activities of the European
Observatory on Infringements of Intellectual Prap&ights, shall prepare an initial
report on the litigation trends regarding the urildwcquisition, use or disclosure of

trade secrets pursuant to the application of tiisdiive.

RR\546885EN.doc 37/39 PE546.885v02-00

EN



EN

2. By XX XX 20XX [four years after the end of themhsposition period], the
Commission shall draw up an intermediate repotiherapplication of this Directive
including with regard to the potential effects theof on fundamental rights, worker
mobility, protection against unfair competition angossible further improvements in
relation to cooperation and innovatiorgnd submit it to the European Parliament and
the Council. This report shall take due accourihefreport prepared by the European

Observatory on Infringements of Intellectual Prap&ights.

3. By XX XX 20XX [eight years after the end of tlhransposition period], the
Commission shall carry out an evaluation of the&# of this Directive and submit a

report to the European Parliament and the Council.

Article 18

Transposition

1. Member States shall bring into force the lawgutations and administrative
provisions necessary to comply with this DirectoyeXX XX 20XX [24 months
after the date of adoption of this Directive] a thtest. They shall forthwith

communicate to the Commission the text of thoseipians.

When Member States adopt those provisions, thdy&haain a reference to this
Directive or be accompanied by such a referendb@wccasion of their official
publication. Member States shall determine how satdrence is to be made.

2. Member States shall communicate to the Comnmdbie text of the main provisions

of national law which they adopt in the field coeerby this Directive.

Article 19
Entry into force

This Directive shall enter into force on the twettiiday following that of its publication in

the Official Journal of the European Union.

PE546.885v02-00 38/39 RR\546885EN.doc



Article 20

Addressees
This Directive is addressed to the Member States.

Done at Brussels,

For the European Parliament For the Council
The President The President
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